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Mikhail Khodorkovsky is almost sure to be convicted of fraud and tax evasion in his 


Moscow trial. But the Russian billionaire has hired Western lawyers to launch a far-flung 


campaign, base on human rights and international law, to win his freedom. 


RUSUOLETTE 


HIS SUMMER, RUSSIA’S 
most powerful man is trying 
Russia’s richest man for tax 
evasion and fraud. The pow- 
erful man likens the rich man 
to Enron’s Kenneth Lay, and 
critics compare the powerful 
man to Stalin. There is a seed of truth in both 
analogies. The billionaire Mikhail Khodor- 
kovsky embodies the excesses of Russia’s lurch 
into a market economy, and President Vladimir 
Putin seems to be using prosecution for 
political ends. Where the Soviet analogy breaks 
down is in the ability of Khodorkovsky to hire 
Western lawyers. Alexander Solzhenitsyn never 
had Edward Bennett Williams on retainer. 

It’s hardly surprising that a billionaire would 
explore all legal avenues to win acquittal. If 
Michael Millken could, why not Khodorkovsky? 
Still, just 15 years after the collapse of Commu- 
nism, it’s amazing to see Western tactics— 
including asset protection, human rights litiga- 
tion, investor arbitration, and public relations— 
at play on Khodorkovsky’s behalf. If Moscow’s 
best advocates can’t win at trial—and their 
hopes are not high—Western lawyers propose 
to win in global forums. America’s Greenberg 
Traurig is advising Khodorkovsky on financial 
strategy, and Toronto’s Amsterdam & Peroff on 
international law. They aim to prove that a 
modern leader can’t be authoritarian at home 
while embracing human rights and world trade. 

Whatever the charges may say, the Kho- 
dorkovsky trial is often viewed as an indictment 
of Russian capitalism’s shameful founding 


moment. In return for financing his 1996 
reelection, President Boris Yeltsin allowed a 
handful of bankers to rig the nation’s privatiza- 
tion auctions and buy prime assets for a song. 
Group Menatep, Ltd., dominated by Khodor- 
kovsky and five friends, gained control of the 
oil company OAO NK Yukos for $300 million 
or $350 million, depending on the account. 
Though Yukos was miserably managed by the 
state, it sat on oceans of oil. This year, its market 
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A. JOHN PAPPALARDO (LEFT) AND SANFORD 
SAUNDERS, JR., HAVE MET KHODORKOVSKY 
ONLY ONCE, SHORTLY BEFORE HIS ARREST. 


capitalization peaked at more than $40 billion. 
If Russian privatization was a “crime,” as some 
suggest, then Yukos is exhibit number one. But 
the Yukos auction is not in the prosecutors’ 
case. Why? Perhaps there was no illegality. 
Perhaps Putin is reluctant to throw into doubt 


GRAHAM TROTT 


the legality of every privatization. 

When Putin rose to power, the press per- 
ceived a tacit truce: The president would leave 
alone the billionaires who enriched themselves 
during the privatization era—commonly known 
as oligarchs—if they stayed out of politics. 
Some refused to play along. Boris Berezovsky 
and Vladimir Gusinsky claim that, in 2000, 
prosecutors forced them out of the country be- 
cause their media empires criticized Putin. Last 
year, Khodorkovsky got on Putin’s bad side. The 
Yukos chief became the leading bankroller of 
liberal opposition parties and progressive non- 
profit groups. In foreign policy Khodorkovsky 
clashed with Putin by supporting America’s in- 
vasion of Iraq and advocating an oil pipeline to 
China. In business policy, he defeated Putin’s 
plan to increase taxes on the oil industry, and 
questioned the honesty of a new state privatiza- 
tion auction. The oligarch fueled rumors that he 
planned to challenge Putin for the presidency, 
by announcing that he’d retire from Yukos in 
2007, at age 45, in time for the next election. 

Perhaps the final straw was Khodorkovsky’s 


Will Yukos Survive? 


WHILE THE CRIMINAL DEFENSE OF 
Mikhail Khodorkovsky raises fascinating 
issues of international law and legal prac- 
tice, most investors simply wonder whether 
his oil company will last, and who will own 
it. To hazard a guess is tricky, because there 
are multiple legal tracks, and the whims of 
President Vladimir Putin (right) may 
matter more than the law. 

Through a holding company called 
Menatep Group, Ltd., Khodorkovsky and 
five friends own stock in the oil company 
OAO NK Yukos. Their stock was worth $14 
billion when Russia froze their holdings last 
October. If Russia seizes this bloc of stock, 
it could effectively renationalize Yukos. 
Confiscation, however, is not a slam dunk 
under current Russian criminal procedure. 
Thanks to a December 2003 amendment to 
the code, Russia can only seize assets that 
are connected to a crime. Russia’s case 
against Khodorkovsky centers on a little- 
known phospate firm called OAO Apatit. In 
order to renationalize Yukos, the state 
would have to link Apatit with Yukos—for 
instance, to argue that Menatep used funds 
from Apatit to bid for Yukos. That seems 
like a stretch. But a result-driven court 
might reach such a conclusion. 

Then there is the prospect that Yukos 
will be driven into bankruptcy by Russian 
civil proceedings. The Russian Federal Tax 
Service has filed claims for $6.8 billion in 


flirtation with corporate America. In April 
2003, Yukos announced a deal to acquire 
control of a leading rival, OAO Siberian Oil 
Company. Both Exxon Mobil Corp. and 
ChevronTexaco Corp. then eyed a majority 
stake in the combined Russian firm. Greenberg 
Traurig’s A. John Pappalardo argues that an 
American takeover was a threat Putin couldn't 
tolerate. “A Western merger would increase 
Khodorkovsky’s wealth beyond all limits,” 
argues Pappalardo. “It would mean a further 
opening up of the Russian economy and a 
reduction in state control. This is a guy who was 
trying to change the philosophy of the country. 
That’s what made him dangerous.” 

In late 2003, the Russian state kicked into 
action. It initiated a civil tax claim against Yukos 
that could potentially bankrupt the company 
[see “Will Yukos Survive?” box to the left], and 
investigated all six of the billionaires who 
control Yukos through the Menatep holding 
group. One received a suspended sentence for 
tax evasion, and three fled to Israel. Khodor- 
kovsky, who ran Yukos, and Platon Lebedey, 


back taxes from the years 2000 and 2001, 
and threatens to file others. This places 
Yukos at risk for defaulting on its loans, es- 
pecially as Russia has frozen the company’s 
assets. The Moscow arbitration court ruled 
in Russia’s favor on the 2000 claim at the 
first two levels of decision. At press time, 
Russia was reportedly considering various 
offers, from Yukos or Khodorkovsky, to 
settle the claims against Yukos. 

Yukos finds itself trapped at every turn. 
It would love to get back the $3 billion cash 
it paid in an April 2003 share-swap deal 
with shareholders of OAO Siberian Oil Com- 
pany. Sibneft certainly wants to part ways. 
But the Russian courts, so far, have allowed 
Sibneft mostly to extricate itself from the 
deal without repaying the $3 billion. 

It seems that Putin is ratcheting up the 
pressure on Khodorkovsky until he achieves 
his desired result. But what Putin desires is 
anyone’s guess. The political risk analysts 
Laurent Ruseckas and Alex Brideau of New 
York’s Eurasia Group reckon that, because 
Putin is sensitive to investor opinion, 
he'd prefer neither to renationalize nor to 
bankrupt Yukos. The way to hurt Khodor- 
kovsky without badly hurting investors 
would be to force Khodorkovsky to transfer 
control to an entity favored by the state. 
Sooner or later, Russia’s most powerful man 
and Russia’s richest man may halt the legal 
charade by cutting a deal. —M.G. 


who ran Menatep, were thrown in jail. Those 
two can now be seen in a cage in Moscow's 
Meschansky Court, standing trial alongside 
Andrey Krainov, who ran an associated compa- 
ny called AOZT Volna. Khodorkovsky and 
Lebedev are charged with tax evasion, and face 
the possibility of spending 15 years in prison. 
All three defendants face fraud charges. The 
fraud charges arise from a privatization of an 
obscure fertilizer maker called OAO Apatit. 

To simplify, Russia charges that Apatit’s 
privatization was illegal because the bidder nev- 
er bothered to pay the money it promised. In a 
deal guaranteed by Menatep, Volna agreed 
in 1994 to invest $283 million in Apatit as a 
condition of acquiring an equity stake. The 
key question is how much of the promised 
$283 million Volna actually invested. Russia 
broadly alleges that Volna didn’t pay and avoid- 
ed returning the Apatit shares by transferring 
them to firms secretly controlled by Menatep 
through offshore companies. 

Then there are the tax charges. Russia 
accuses Khodorkovsky personally of having 
saved $1.8 million in taxes by falsely reporting 
some of his Yukos income as economics 
consulting. On a larger scale, the Yukos chief 
allegedly dodged $1.2 billion in corporate taxes 
in 1999-2000, by funneling profits through 
Potemkin companies set up in Russia’s poor 
inland regions. At the time, investors in inland 
Russia received tax breaks, like investors in 
America’s. 

Khodorkovsky hired the Greenberg lawyers 
to explain to the world why these charges are 
nonsense. The oligarch foresaw his arrest last 
fall, and on October 11, he summoned 
Pappalardo and Sanford Saunders, Jr., for a 
two-hour meeting at his Moscow compound. 
This would be the Western lawyers’ only meet- 
ing with their client. Two weeks later, Russian 
agents seized the oligarch in Siberia, and his 
lawyers found themselves at the center of a 
world drama. The two litigators prepared to 
leave for Moscow after their client’s arrest, but 
the Russian travel agent who had obtained their 
visas called Pappalardo in hysterics. “It’s very 


YUKOS IN A BOX 


Oil reserves: 14.7 billion barrels (roughly 
equal to the combined reserves of 
Indonesia and Algeria) 


2003 oil production: 591 million barrels 
(19 percent of Russian production) 


Revenues (first nine months of 2003): 
$12.2 billion 


Earnings before interest, taxes, 
depreciation, and amortization (first nine 
months of 2003): $4.6 billion 


Taxes paid (full-year estimate, 2003): 
$5.5 billion (4.1 percent of Russian 
federal budget) 


Source: Yukos. 


very important that you don’t travel to Russia,” 
he recalls her saying. “Just don’t go.” Evidently, 
Russian authorities had warned darkly that 
the attorneys would experience “serious 
problems” if they visited. On November 12, The 
Washington Post ran a headline: “U.S. Lawyers 
for Billionaire Are Told Not to Enter Country.” 
Later that day, the Russian ambassador to the 
United States, embarrassed by the publicity, 
invited Pappalardo and Saunders to visit his 
motherland. 

So how did a U.S. law firm, with roots in 
Miami and little overseas presence, get mixed 
up in Russian diplomacy? Greenberg made the 
shortlist because Saunders had worked earlier 
in his career with Sarah Carey of Squire, 
Sanders & Dempsey, who is a director of Yukos. 
Saunders quickly assembled a team that collec- 
tively could handle the complexities of the case 
and possibly penetrate the mind of a Russian 
prosecutor. Saunders specializes in defending 
oil and gas companies, and Pappalardo is a 
former U.S. attorney for the District of Massa- 
chusetts. Senior associate Evan Georgopoulos is 
a business crimes litigator, and junior associate 
Maria Logan is a Russian immigrant who, like 
Putin, studied law in St. Petersburg. 

Saunders and Pappalardo have spent much 
of their time in a successful fight to unfreeze 
overseas assets that Russia linked to Menatep. 
In the fall, Russia persuaded Switzerland to 
provisionally freeze about $5 billion in assets. In 
June the Greenberg lawyers, with their Zurich 
office and Swiss lawyers like Philippe Neyroud, 
prevailed on the Swiss Federal Supreme Court 
to unfreeze more than 90 percent of this 
amount. The court found no link between the 
assets and the Russian criminal charges, and 
called the allegations of criminal activity 
deficient. The court rebuked the Swiss prosecu- 
tor for doing Russia’s bidding by assessing a 
small sanction. 

Aviophobes need not apply for this work. 
Pappalardo and Saunders have spent more than 
half this year advising their Russian clients in 
Europe, while maintaining a demanding 
U.S. caseload. In a two-week period in June, 
Pappalardo squeezed in courthouse visits to 
New York, Miami, Boston, and Lubbock, Texas. 
When they are not doing straight legal work, 
the Greenberg Traurig lawyers are engaged in 
another Western tradition: the art of the spin. 
They plan to hold “shadow trials,” commenting 
to the Western press as the financial evidence 
unfolds. “Putin is dressing this up as the equiva- 
lent of Enron or Parmalat,” says Pappalardo. 
“Our mission is to explain why it’s not.” 

On the fraud charges, the Greenberg 
lawyers tell a very different story from that told 
by the prosecution. They say Volna invested 
massively in Apatit after winning the privatiza- 
tion auction. Far from exploiting the phosphate 
maker, the new managers paid off creditors, 
modernized equipment, and turned a flounder- 
ing enterprise into a world-class exporter, 


with more employees, paid at higher wages. 
The only dispute, they say, is over the timing of 
Volna’s payments, and Volna’s refusal to deliver 
the perks that Apatit’s Soviet apparatchiks 
demanded as part of the deal. The “red man- 
agers” who once ran Apatit saw privatization as 
a last chance for featherbedding. Even if Volna 
fell short of its obligation, the Greenberg 
lawyers argue, that doesn’t rise to the level 
of a criminal offense. In fact, in 2002, Russia 
accepted $15 million from Menatep to settle a 


civil claim based on the exact same allegation. 

On the personal tax charges, Saunders and 
Pappalardo respond that declaring income as 
consulting fees was a standard practice at the 
time. On the charges of corporate tax evasion, 
the Greenberg lawyers reply that Yukos’s inland 
companies genuinely qualified for tax breaks. It 
adds that Yukos paid huge sums in taxes—rating 
as Russia's largest taxpayer in 2000—and passed 
audits by both its Western auditor and the 
Russian government. 


Fighting for Rights, Russian-Style 


MIKHAIL KHODOKORVSKY IS NOT RE- 
lying solely on Western lawyers to advance 
his case that he is a victim of human rights 
violations. Two of his Russian lawyers are 
human rights experts in their own right. 
These lawyers, Karinna Moskalenko and 
Yevgeny Baru, stand at the junction of two 
legal cultures; they are committed to secur- 
ing civil liberties for Russian citizens, but 
can’t entirely escape their Soviet heritage. 

Moskalenko runs an international law 
center that aims to hold Russia to its consid- 
erable commitments to international law. 
Russia’s 1993 constitution incorporates 
nearly all aspects of international law, 
something the U.S. Constitution does not do. 
Moskalenko routinely asks Russian judges to 
apply European precedent on issues such as 
prison conditions. Judges routinely retort 
that European law has no place in a Russian 
court, and call her unpatriotic. Baru explains 
that “Karinna irritates Russian judges” 
because they read the law through the filter 
of Soviet ideology. Come to think of it, he 
says, “Karinna irritates Russian society 
as a whole.” 

Baru says Russian lawyers have a unique- 
ly tough job, because, in a country with a 
long history of repression, they must per- 
suade their judges, and even their clients, 
that human rights exist. This fall, Moskalenko 
was rebuked by a Russian Supreme Court 
judge for daring to cite international law in 
one of her cases. “That was so funny to me,” 
she notes bitterly, “that even the Supreme 
Court didn’t know what the Constitution 
says.” Moskalenko protested and, on October 
10, the supreme court acknowledged the 
validity of international law in Russia. 
Moskalenko has since been invited to give 
human rights seminars to Russian judges. 
But she carries a copy of the October 
ruling whenever she goes to a Russian court, 
in case she needs to throw it back in the 
government’s face. 

A dean of the Russian criminal defense 


bar, Baru accepts international law intellec- 
tually, but admits that he occasionally feels 
emotional dissonance. Baru was a Soviet 
lawyer for 15 years before the Berlin Wall 
fell, and his glowering expression stands out 
among the Western glad-handers with whom 
he collaborates on the oligarch’s defense. “I 
don’t for a moment think I’ve been able to 
get rid of everything Soviet from inside me,” 
he says. “Indeed, much of it remains dear to 
me. But a professional lawyer has to use all 
the means and methods prescribed by law to 
improve the situation for his client. And as a 
human being, I understand that every person 
has rights, and a mechanism to protect those 
rights has been created by humanity.” 

As I interview Baru at a hotel near the 
Palace of Human Rights in Strasbourg, his 
mobile phone unexpectedly rings. The tune is 
unfamiliar, and Baru (insisting through a 
scowl that he’s no sentimentalist) explains 
that it’s a czarist prison song, from 
Moscow’s Taganka prison. Generations of 
inmates have wailed to the tinny refrain of 
the lawyer’s chunky Nokia phone: 

Taganka, 

Why have you destroyed me? 

Taganka, I am your prisoner forever. 

Youth and talent have died 

in your walls. 

“That song reminds me of things that I 
have seen and things that I know,” says 
Baru. “It’s a very individual thing, and 
it’s also an external challenge. My phone 
does not play, for example, the Russian 
national anthem.” 

Then again, Baru’s mobile phone does 
not play Woody Guthrie either. The prison 
tune evokes a proud protest tradition that is 
distinctively Slavic. The Taganka links 
Khodorkovsky to Russia’s dissidents in the 
gulag and beyond. If the oligarch is to be 
freed from prison, he needs the talents of 
lawyers from many lands—and Russia 
needs a vernacular of human rights that 
it understands. —M.G. 


Khodorkovsky’s defense does not rest 
simply on financial facts and law. In addition, 
his lawyers are building a defense around 
international law, specifically potential human 
rights violations. That job falls to Canadian 
Robert Amsterdam. Russia has Westernized its 
criminal law and incorporated international law 
into its constitution. Perhaps most importantly, 
the country has ratified the European Conven- 
tion on Human Rights. On a strictly legal level, 
a supranational court, the European Court of 
Human Rights, has final word on whether the 
Kremlin afforded Khodorkovsky his rights as a 
criminal defendant. 


Amsterdam’s central human rights claim is 
that Putin has abused the criminal process 
for political or commercial ends. In May the 
European Court of Human Rights ruled in 
favor of the media oligarch Gusinsky, in a 
similar situation. In summer 2000, Russia had 
used criminal detention to pressure Gusinsky to 
relinquish his business empire to the state and 
leave the country. The court ruled that Russia 
had violated its criminal process for purposes of 
political intimidation and commercial bargain- 
ing. “This is exactly what I’ve been saying has 
happened to Khodorkovsky,” Amsterdam says. 

Although Khodorkovsky’s lawyers are mak- 

ing these arguments at tri- 


Robert Amsterdam, Khodorkovsky’s Canadian 


al, which is expected to last 
months, they fully expect 
to lose. In Russia, the ex- 


lawyer, has visited Brussels, Geneva, and 


ecutive controls the judi- 
cial budget, and has been 


Warsaw to make the case that, by putting his 


known to dictate prosecu- 
torial and judicial results 


client on trial, Putin is abusing the criminal 


through “telephone jus- 
tice.” In the parallel 


process for political or commercial ends. 


civil tax case against Yukos, 
a judge was removed at 


During an interview this spring in 
France, Amsterdam, wearing cuff links in the 
shape of miniature globes, elaborated on his 
human rights claims. First, he argues that 
Lebedev and Khodorkovsky have been wrong- 
fully detained since their arrests. To lock up a 
nonviolent white-collar suspect who is not a 
flight risk is a violation of the European 
Convention, according to Amsterdam. The 
oligarch has offered to turn in his passport. 
After Lebedev’s arrest, Khodorkovsky left 
and returned to Russia 15 times, repeatedly 
declaring that he refuses to be driven out of 
the country. 

Amsterdam also argues that Russia has 
harassed and hobbled the defense team. Last 
October, armed Russian agents spent ten hours 
searching the office of Moscow counsel Anton 
Drel. They seized his computer and cell phone, 
and cracked open his file cabinets. The next 
month, Russian guards seized a document from 
another defense counsel, Olga Artyukhova, af- 
ter she visited Khodorkovsky in jail. She claims 
the document was hers. The Justice Ministry 
claims she was smuggling it for Khodorkovsky, 
and directed the Moscow City Bar Association 
to disbar her. To protest these incidents, the In- 
ternational Commission of Jurists wrote an 
open letter to Putin. According to Amsterdam, 
these actions violate Khodorkovsky’s privacy, his 
right to effective assistance of counsel, and the 
ban on self-incrimination. 


Greenberg 
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the request of the govern- 
ment, for being sympathetic to Yukos. 

Putin does not, however, control interna- 
tional law. Amsterdam and his team have filed 
human rights claims in the European Court of 
Human Rights in Strasbourg, France. A civil 
court, the ECHR routinely fines member states 
and declares them in breach of the European 
Convention on Human Rights. Such a judg- 
ment can send a powerful message of 
disapproval, and oblige the defendant state to 
adapt its law to avoid future such breaches. But 
the Strasbourg court is slow. While the court 
has agreed to give Lebedev an expedited ruling 
for health reasons, it may take years to rule on 
Khodorkovsky. 

Like the Greenberg lawyers, Amsterdam 
must fall back on the court of public opinion. 
“Lobbying and PR are more central to getting a 
result than any number of legal claims,” he says. 
Because the Western lawyers perceive the trial 
as purely political, they believe that the best 
defense is to generate political pressure on 
Putin to back down. 

Europe is chockablock with supranational 
institutions. Amsterdam has lobbied in Brussels 
with the EU; in Geneva with the U.N. Special 
Rapporteur on the Independence of Judges and 
Lawyers; in Warsaw with the Organization 
for Security and Cooperation in Europe. In 
Strasbourg, he persuaded the Council of 
Europe to appoint a German ex-—justice 
minister to monitor the case. Along the way, 
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Amsterdam has held press briefings in Brussels, 
Berlin, Washington, D.C., Paris, and Rome. He 
makes no apology for working these angles: 
“Anyone who litigates in emerging markets, and 
doesn’t deal with supranational institutions, isn’t 
properly serving his clients.” 

There is even an investor-relations side to 
Amsterdam’s work. Russia has signed a new 
partnership with the European Union and 
ratified more than 40 investment treaties. 
Amsterdam hopes that investors will pressure 
Russia through arbitration. Unidentified groups 
of Yukos investors have asked Emmanuel 
Gaillard of Shearman & Sterling in Paris 
to study the option of suing Russia under 
investment treaties. Investors could argue that, 
in targeting Khodorkovsky and his business 
interests, Russia is destroying Yukos. “These are 
exactly the type of events that these treaties 
are meant to protect against,” says Gaillard, 
“discrimination, government interference in 
private things, creeping expropriation.” What's 
unusual, he says, is that the state has targeted 
a business executive because of his politics. 
Gaillard believes that Yukos investors have an 
historic chance to use arbitration as a weapon 
against state repression. 

The Western lawyers aim to sway a nation’s 
policy by lobbying and litigating in every imagi- 
nable forum. Amsterdam calls this approach 
“political litigation,” but it sounds a lot like 
“plaintiffs diplomacy’—a term coined in the 
context of Holocaust class actions by Anne- 
Marie Slaughter of Princeton University. 
Khodorkovsky’s innovation is to use a diplomat- 
ic strategy in a criminal context. Call it “defen- 
dants diplomacy.” 

Defendants diplomacy is premised on the 
hope that a nation is susceptible to pressure 
from foreign governments, institutions, and 
investors. In the case of Putin’s Russia, this 
is a reasonable hope. Above all, Putin covets 
membership in the World Trade Organization. 
Who knows? If the oligarch’s lawyers succeed in 
mobilizing world opinion on his behalf, the 
Russian courts might even render justice. In 
entertaining the possibility that Khodorkovsky 
is no Kenneth Lay, they have a chance to prove 
that Putin bears no resemblance to Stalin. 


E-mail: mgoldhaber@amlaw.com. 
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